
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

WCC NO. F303973 

RICHARD TUCKER, Employee  CLAIMANT

RAVEN SKYS, LLC (Uninsured)  RESPONDENT #1

JDS EXPRESS and TRAVELERS INS. CO. RESPONDENT #2

WAL-MART STORES and CMI                                                           RESPONDENT #3

OPINION FILED NOVEMBER 18, 2003

Hearing before ADMINISTRATIVE LAW JUDGE GREGORY K. STEWART in Springdale,
Washington County, Arkansas.

Claimant represented by EDDIE H. WALKER, JR., Attorney, Fort Smith, Arkansas.

Respondent #1 failing to appear at hearing.

Respondent #2 represented by PHILLIP CUFFMAN, Attorney, Little Rock, Arkansas.

Respondent #3 represented by J. DAVID WALL, Attorney, Fayetteville, Arkansas.

STATEMENT OF THE CASE

On October 22, 2003, the above captioned claim came on for a hearing at

Springdale, Arkansas.   A pre-hearing conference was conducted on June 25, 2003, and

a pre-hearing order was filed on June 27, 2003.   A copy of the pre-hearing order has been

marked Commission's Exhibit #1 and made a part of the record without objection.

There were no stipulations entered into between the parties.

At the pre-hearing conference the parties agreed to litigate the following issues:

1.   Jurisdiction.

2.   Whether claimant was an employee of respondent #1, an uninsured employer.

3.   Whether claimant suffered a compensable injury on February 12, 2003.

4.   Whether respondent #2 or respondent #3 is liable for workers’ compensation

benefits.

5.   Temporary total disability benefits from February 13, 2003 through a date yet
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to be determined.

6.   Medical.

7.   Attorney fee.

8.   Notice.

9.   Election of remedies.

At the time of the hearing Respondent #2 withdrew election of remedies as an issue

to be considered.

The claimant contends that it is his information that Raven Skys, LLC was uninsured

at the time of the accident.  Thus, the claimant contends that if Raven Skys, LLC was

uninsured at the time of the accident he was a statutory employee of either JDS Express

or Wal-Mart since Raven Skys, LLC was a subcontractor.   Claimant contends he is entitled

to temporary total disability benefits from February 13, 2003 until a date yet to be

determined and reasonable and necessary medical treatment.   Claimant contends that his

attorney is entitled to an appropriate attorney’s fee.

Respondent #1 failed to appear at the pre-hearing conference or hearing although

having received certified notice of same.

Respondent #2 contends as follows: (1) the Arkansas Workers’ Compensation

Commission lacks jurisdiction to hear this claim since the claimant’s only contact with

Arkansas was the injury he claims to have suffered in the state; (2) that the claimant did

not suffer a compensable injury supported by objective medical findings; (3) that the

claimant failed to initially report an injury to either Raven Skys or JDS Express, Inc.; (4) that

JDS Express is not the statutory employer of the claimant deriving from the presumed

uninsured status of Raven Skys; (5) lack of notice; (6) recurrence of back problems that

the claimant was experiencing prior to the claimed date of injury.

Respondent #3 denies that it is a statutory employer of the claimant.  Therefore,

Wal-Mart Stores, Inc. denies the claimant’s entitlement to any workers’ compensation
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benefits. 

From a review of the record as a whole, to include medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witness and to observe his demeanor, the following findings of fact and

conclusions of law are made in accordance with A.C.A. §11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1.   The Arkansas Workers’ Compensation Commission lacks jurisdiction over the

claimant’s claim for compensation benefits.

2.   Even if the Arkansas Workers’ Compensation Commission had jurisdiction over

claimant’s claim, the claimant has failed to prove by a preponderance of the evidence that

either respondent #2 or respondent #3 are statutory employers and therefore liable for

compensation benefits.   

FACTUAL BACKGROUND

The claimant is a truck driver who works for Respondent #1, an uninsured employer

located in Oklahoma.   Claimant testified that his primary job duties required him to haul

loads for Respondent #3 between its distribution centers and its stores.   While claimant

frequently hauled from a distribution center in Bentonville, Arkansas, claimant also testified

that he hauled loads into Alabama, Louisiana, Mississippi, Texas, Kansas, and Missouri.

Claimant testified that on occasion he would complete a series of hauling loads and

would be informed that no other loads were available.   At this point, he would return to

Oklahoma and would await further instruction from Pam Wallace, the owner of Respondent

#1 or he might have contact with an individual named Debbie who worked for Respondent

#2.   Claimant testified that he would occasionally talk to Debbie at Respondent #2 who

would tell him when Respondent 3 had loads which needed to be hauled.
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On February 12, 2003, the claimant delivered a load to Idabel, Oklahoma, and

pulled an empty trailer back to the Wal-Mart Distribution Center in Bentonville.   Claimant

testified that after he unhooked his trailer and was walking back to his truck he slipped in

a puddle of icy water and fell on his tail bone and right elbow, causing him to jam his right

shoulder.    After resting for a period of time, claimant returned to his home in Oklahoma.

After being informed by Wallace, the owner of Respondent #1, that she had no workers’

compensation coverage claimant sought some medical treatment on his own.

Claimant has filed this claim contending that he suffered a compensable injury on

February 12, 2003.   He contends that he was employed by Respondent #1, an uninsured

subcontractor, and that he was the statutory employee of either Respondent #2 or

Respondent #3.   Claimant contends that he is entitled to temporary total disability benefits,

medical benefits, and a controverted attorney fee.

JURISDICTION.

A.C.A. §11-9-707(1) provides that a prima facie presumption exists that the

Arkansas Workers’ Compensation Commission has jurisdiction of a claim.  In this particular

case, jurisdiction of the Arkansas Workers’ Compensation Commission has been raised

as an issue.   A similar issue was addressed by the Arkansas Supreme Court in Baker v.

Frozen Food Express Transport, 336 Ark. 451, 987 S.W. 2d 658 (1999).   In that particular

case, the Court noted that the jurisdictional question is a mixed question of law and fact.

Whether a rebuttable presumption of jurisdiction is overcome by the evidence is a question

of fact.  Ester v. National Home Centers, Inc., 335 Ark. 356, 981 S.W. 2d 91 (1998).   In

Baker, the Court noted that it had previously set forth several factors which should be

considered in determining whether the Workers’ Compensation Commission has

jurisdiction.   These factors were initially outlined by the Court in International Paper

Company v. Tidwell, 250 Ark. 623, 466 S.W. 2d 488 (1971).   These factors include (1) the
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place where the injury occurred, (2) the place of the making of a contract, (3) the place

where the employment relationship exists or is carried out, (4) the place where the industry

is localized, (5) the place where the employee resides, or (6) the place whose statute the

parties expressly adopted by contract.

In Baker, the Court determined that the Arkansas Workers’ Compensation

Commission did not have jurisdiction.   In Baker, the claimant’s sole connection with

Arkansas was that her injury occurred here.   The Court also noted that her employer’s sole

connection with Arkansas was the existence of a designated fuel stop and an unsupervised

drop yard.   On the other hand, the Court noted that the employment relationship was

entered into in Georgia, that claimant was paid from the employer’s Texas headquarters

and that claimant received benefits in Texas.   The Court also noted that the employee as

a truck driver carried out her duties throughout the United States and Canada and that she

was a resident of Alabama.

Similarly, in this particular case, there are few connections with the State of

Arkansas.  The claimant is an Oklahoma resident.   Respondent #1 is an Oklahoma

company.  Claimant testified that he was hired by Respondent #1 in Oklahoma.   Claimant

testified that he was paid by Respondent #1 in Oklahoma.   There is no evidence that

Respondent #1 has any office or any other connection with Arkansas other than the fact

that claimant would on occasion pick up loads at a Wal-Mart distribution center in

Bentonville.   While loads were picked up in Arkansas and empty trailers were sometimes

returned to Arkansas, claimant also testified that his job required him to drive in various

states other than Arkansas, including Alabama, Louisiana, Mississippi, Texas, Kansas, and

Missouri.   Claimant’s only other connection with Arkansas is that his injury occurred here.

Based upon the evidence presented in this particular case, I find that the Arkansas

Workers’ Compensation Commission lacks jurisdiction over the claimant’s claim.  While

claimant’s injury occurred in Arkansas and he frequently came to Arkansas to pick up loads
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or to drop off empty trailers, the evidence also indicates that in addition to Arkansas

claimant drove and delivered loads in several other states.   In addition, claimant is an

Oklahoma resident and Respondent #1 is an Oklahoma company.  Claimant was paid in

Oklahoma and was hired by Respondent #1 in Oklahoma.   Given this evidence, I find that

the prima facie presumption of jurisdiction codified at A.C.A. §11-9-707(1) has been

overcome and therefore find that the Arkansas Workers’ Compensation Commission lacks

jurisdiction over this claim.

CONTRACTUAL LIABILITY.

Furthermore, even if it were determined that the Arkansas Workers’ Compensation

Commission had jurisdiction of this claim and that claimant had suffered a compensable

injury while employed by Respondent #1, I find that claimant has failed to meet his burden

of proving by a preponderance of the evidence that either Respondent #2 or Respondent

#3 is liable for compensation benefits as a statutory employer.   

The requirements for contractual liability was recently discussed by the Full

Commission in Daniel Morales v. Hector Martinez d/b/a Martinez Packing Company, Full

Commission Opinion filed October 21, 2003 (F114016).  In that particular case, the

Commission stated:

A prime contractor is liable for injuries incurred by
employees of an uninsured subcontractor.  Ark. Code
Ann. §11-9-402.  A subcontractor is defined as “one
who takes portion of a contract from principal contractor
or another subcontractor.”  Black’s Law Dictionary 1424
(6th ed. 1991), cited with approval in D & M Contr. Co. v.
Archer, 14 Ark. App. 198, 686 S.W. 2d 799 (1985).  
Before an entity can be found to be a subcontractor, it
must be shown that the prime contractor was contractually
obligated to a third person for the work being performed.
Bailey v. Simmons, 6 Ark. App. 193, 639 S.W. 2d 526
(1982).  Whether an entity is a subcontractor is a question
of fact.  Wright v. ABC Air, Inc., 44 Ark. App. 5, 864 S.W.
2d 871 (1993).  In the absence of a third party contractual
obligation, no contractor/subcontractor relationship can
exist and thus the statute would not apply.
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In this particular case, claimant contends that Respondent #1, his employer, was

an uninsured subcontractor; therefore, either Respondent #2 or Respondent #3 is liable

as the prime contractor.   However, before Respondent #1 can be found to be a

subcontractor, there must be some evidence that the prime contractor was contractually

obligated to a third person for the work being performed.   If there is no third party

contractual obligation, then no contractor/subcontractor relationship can exist.   Here, I find

no evidence that either Respondent #2 or Respondent #3 was contractually obligated to

a third person for work which was being performed.   While Debbie of Respondent #2

would on occasion inform claimant that Respondent #3 had loads to be hauled, there is no

indication that Respondent #2 was contractually obligated to haul loads for Respondent

#3 or for any other party.   Likewise, there is no evidence that Respondent #3 was

contractually obligated to a third person for the loads which were being hauled.

In summary, in order for either Respondent #2 or Respondent #3 to be liable as a

prime contractor for an injury incurred by an employee of an uninsured subcontractor, there

must be a contractual obligation between one of those parties and a third person for the

work being performed.   Here, there is no evidence that either Respondent #2 or

Respondent #3 was contractually obligated to a third person for work which was being

performed.   Therefore, neither Respondent #2 nor Respondent #3 are liable for

compensation benefits pursuant to A.C.A. §11-9-402.

ORDER

The Arkansas Workers’ Compensation Commission lacks jurisdiction over this

claim.   Furthermore, even if the Commission had jurisdiction over this claim and claimant

had proven that he suffered a compensable injury, claimant has failed to prove that either

Respondent #2 or Respondent #3 is liable for compensation benefits.   Therefore,

claimant’s claim for compensation benefits is hereby denied and dismissed.
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IT IS SO ORDERED.

                                                                       
GREGORY K. STEWART
ADMINISTRATIVE LAW JUDGE


